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IN THE SUPREME COURT
of the

STATE OF UTAH

DON CORDNER and SYLVIA
)
CORDNER, his wife,
Plaintiffs and Respondents~
Case No.
vs.

9866

CLINGER'S INCORPORATED,
et al,
Defendants and Appellants. \

APPELLANTS' BRIEF

NATURE OF THE CASE
Plaintiffs sued defendants Clinger's Incorporated
and Howard R. Clinger for damages for the purported
breach by said defendants of an oral contract by which
the parties had agreed to exchange certain property
equities between them.
3
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DISPOSITION OF CASE MADE BY LOWER

COURT
The District Court of Salt Lake County entered
a Judgment against defendants in favor of plaintiffs
for $16,181.96 and costs after trial on the Verdict of
the jury. Thereafter, the District Court denied defendants' Motion for Judgment Non Obstante Verdicto and
their Motion For New Trial.

RELIEF SOUGHT ON APPEAL
Appellants seek to have the Judgment against
them reversed and the case dismissed with prejudice
or remanded to the District Court of Salt Lake County
for a new trial.

STATEMENT OF FACTS
Plaintiffs' suit for damages in the District Court
of Salt Lake County arose out of a series of real estate
transactions, all of which were negotiated by defendant
Howard R. Clinger, the broker for defendant Clinger's
Incorporated.
At the outset, plaintiffs Don Cordner and Sylvia
Cordner, his wife, were the owners of an equity in the
Green Gables Apartments in Salt Lake City, Utah.
They traded this equity for an equity in the Villa Apartments in Afton, Wyoming, owned by defendants S.
Bartell Bunker and Wilma B. Bunker, his wife, pur·
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suant to the terms and provisions of an Earnest Money
Receipt and Offer to Purchase negotiated by defendant
Howard R. Clinger as broker for Clinger's Incorporated. (Exhibit 3).
Subsequently, plaintiffs traded the equity which
they acquired in the Villa Apartments from the Bunkers
for what was to have been $16,500.00 in net inventory
at cost in the Picabo Store in Picabo, Idaho, and, other
property equities in the Scotsdale Subdivision in Salt
Lake City, Utah, all owned by defendants Rolfe Griffith and Mae Griffith, his wife, pursuant to the terms
and provisions of an Earnest Money Receipt and Offer
to Purchase negotiated by defendant Howard R.
Clinger as broker for defendant Clinger's Incorporated.
(Exhibit 2) .
The final transaction in this series of transactions
and the one which is the subject matter of this appeal
involved an oral agreement between plaintiffs and defendants Howard R. Clinger and Clinger's Incorporated. By this oral agreement plaintiffs were to sell and
convey to Clingers $16,500.00 in net inventory at cost
in the Picabo Store in Picabo, Idaho, for which Clingers
were to: (I) Cancel the $2,940.00 commission obligation
which plaintiffs owed Clingers as the commission earned
by him in negotiating the exchange of plaintiffs' equity
in the Green Gables Apartments for the equity which
they acquired in the Villa Apartments; ( 2) Cancel
plaintiffs' promissory note for $4,500.00 which plaintiffs had given Bunkers as part payment on the Villa
5
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Apartments and which the Bunkers had endorsed and
given to Clingers; ( 3) Convey to plaintiffs an equity
in a home at 1051 South lith East, Salt Lake City,
Utah, which equity the parties had valued at $7,500.00;
and, ( 4) Execute and give to plaintiffs a promissory
note for $1,560.00 payable in ninety ( 90) days. The
various considerations to be given plaintiffs by Clingers
totalled $16,500.00, which was the exact value in net
inventory at cost which plaintiffs were to sell and convey
to Clingers. The parties always contemplated that an
actual physical inventory would be taken and it was
believed that this inventory would very closely approximate $16,500.00 in net inventory at cost. However,
should there be a small variance from that figure, it
was to be adjusted by either increasing or decreasing
the amount of the ninety (90) day note which Clingers
were to give to plaintiffs.
As contemplated, an actual physical inventory of
the merchandise in the Picabo Store was taken. It was
completed on or about May 12, 1961, but the necessary
extensions to show the price at wholesale or cost as
agreed were not done until a later date. Shortly after
the taking of the inventory but prior to the completion
of the price extensions thereon Clingers took over the
store with the inventory at Picabo, Idaho, defendants
Griffiths took possession of the Villa Apartments in
Afton, Wyoming, and, plaintiffs took possession of the
home at 1051 South lith East, Salt Lake City, Utah.
All necessary papers with instructions to close the
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transaction were turned over to Bell & Bell, some
licensed, practicing attorneys in Utah with offices at
303 East 21st South, Salt Lake City, Utah. The instructions to said attorneys were specific to the effect that
the applicable Bulk Sales Law was to be complied
with as the transaction involved the sale and exchange
of merchandise in bulk rather than in the ordinary course
of trade.
When the price extensions were completed by the
Certified Public Accountant hired for that purpose it
was learned that the actual inventory at cost was approximately $7,000.00 less than it should have been
and that the obligations were chargeable against that
inventory were approximately $3,000.00 more than they
should have been leaving a shortage in net inventory
at cost of approximately $10,000.00.
Upon learning this defendants Clingers endeavored
for quite some time to work out something with plaintiffs Cordners, but were never able to do so. The various
creditors of defendants Griffiths, the original owners
of the inventory and from whom plaintiffs were acquiring the same to sell and convey to defendants Clingers,
moved in and foreclosed upon the inventory to satisfy
their respective claims. Since plaintiffs thus were never
able to turn over to them $16,500.00 in net inventory
at cost as agreed, defendants Clingers never delivered
plaintiffs a deed to the house at 1051 South IIth East,
Salt Lake City, Utah, which they would have done had
they been tendered the agreed-upon inventory. Plain7
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tiffs did, however, re-take possession of the Villa Apartments from defendants Griffiths and operated the same
from about August of 1961 through May of 1962, when,
because of their failure to make the required payments
thereon, defendants Bunkers re-took possession.
Some time later plaintiffs filed their law suit against
Clinger's Incorporated, Howard R. Clinger and Laura
Clinger, his wife, S. Bartel Bunker and Wilma B.
Bunker, his wife, and, Rolfe Griffith and Mae Griffith,
his wife. The complaint was in four causes of action.
By stipulation the first cause of action was directed
solely at defendants Bunkers and was for rescission
in an effort to get back the Green Gables Apartments
which plaintiffs had traded to Bunkers in exchange for
the Villa Apartments. Plaintiffs pleaded their second
cause of action in the alternative which was for damages
and to be applicable only if their requested relief for
rescission was denied them. The third cause of action
was directed solely at defendants Clingers and was for
damages for the purported negligence of defendant
Howard R. Clinger in handling the series of transac·
tions. The fourth cause of action was directly solely
at defendants Griffiths and was for damages for their
purported fraudulent misrepresentations concerning
the value of the inventory in question. (R. 1-12).
Judge A. H. Ellett pretried the matter and made
and entered a Pretrial Order on December 19, 1962.
By the Pretrial Order the action against defendants
Laura Clinger and Mae Griffith was dismissed with

8
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prejudice. Also, the action in negligence against defendants Clingers was dismissed without prejudice to
bring the same in another direction. The issues also
were severed and plaintiffs' action against defendants
Bunkers was ordered to pend while plaintiffs' action
against defendants Clinger's Incorporated, Howard R.
Clinger and Rolfe Griffith was to proceed. (R. 52-54).
The case was tried to a jury with Honorable Ray
VanCott, Jr., District Judge, presiding. At the trial,
plaintiffs, on their own motion, had the action dismissed
as to defendant Rolfe Griffith. (R. 239). Accordingly,
the case was submitted to the jury solely on the question
of a purported breach by defendants Clingers of the
oral contract between plaintiffs and defendants Clinger's Incorporated and Howard R. Clinger, the details
of which were as hereinabove set forth.
STATEMENT OF POINTS
POINT I
THE EVIDENCE IN THE RECORD
DOES NOT SUPPORT THE JUDGMENT
AGAINST DEFENDANTS NOR ANY JUDGMENT AGAINST DEFENDANTS.
POINT II
THE COURT ERRED IN NOT GRANTING
DEFENDANTS CLINGERS' MOTION TO
DISMISS AS TO THEM.
9
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POINT III
THE COURT ERRED IN RE:FUSING TO
ALLOW DEFENDANTS CLINGERS TO ADDUCE EVIDENCE CONCERNING THE
IDAHO BULK SALES LAW.

POINT IV
THE COURT'S RULINGS DURING THE
COURSE OF THE TRIAL WERE ERRONEOUS AND PREJUDICIAL TO THE SUBSTANTIAL RIGHTS OF DEFENDANTS
CLINGERS.

POINT V
THE COURT'S INSTRUCTIONS AS TO
DAMAGES WERE IN ERROR AND PREJUDICIAL TO THE SUBSTANTIAL RIGHTS
OF DEFENDANTS CLINGERS.

ARGUMENT
POINT I
THE EVIDENCE IN THE RECORD
DOES NOT SUPPORT THE JUDGMENT
AGAINST DEFENDANTS NOR ANY JUDGMENT AGAINST DEFENDANTS.
10
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POINT II
THE COURT ERRED IN NOT GRANTING
DEFENDANTS CLINGERS' MOTION TO
DISMISS AS TO THEM.
POINT. III
THE COURT ERRED IN REFUSING TO
ALLOW DEFENDANTS CLINGERS TO ADDUCE EVIDENCE CONCERNING T HE
IDAHO BULK SALES LAW.
Since Points I, II and III are so closely interwoven with defendants Clingers' theory as to why the
case should be reversed and why it should have been
dismissed as to them by the District Court they will
be discussed together.
As expressly limited by the Pretrial Order ( R.
52-54) plaintiffs' case against defendants Clingers as
tried and submitted to the jury involved only one crucial
question, namely: Did defendants Clingers breach their
oral contract with plaintiffs? The oral contract in question between them was that plaintiffs were to sell and
convey to Clingers $16,500.00 in net inventory at cost
in return for which Clingers were to sell and convey
to plaintiffs various considerations totalling $16,500.00.
There was never any question about Clingers'
ability to perform. Their answer and the oral testimony ,
and other documentary evidence in the case is undisputed that they were always ready, willing and able
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to perform but refused solely because plaintiffs could
not, did not, and, never were able to p~rform by selling
and conveying to them $16,500.00 in net inventory at
cost.
The contract in question was admittedly an oral
bi-lateral contract pursuant to which performance was
to be concurrent on both sides. If one of the parties did
not and could not perform, that party could not insist
on performance by the other party, nor, recover damages for nonperformance by the other party. As set
forth in Am. Jur., Contracts, Sec. 333, Page 889:
"***where performance of an agreement is
to be concurrent on both sides, neither can recover without showing performance or an offer
to perform on his part, or, as is sometimes said,
a tender of performance.*** A party to a contract cannot insist upon damages for nonperformance of it by the other party without showing· performance or an offer to perform on his
part and an ability to make such offer good if it
should be accepted. * * * " (Emphasis supplied.)
The American Law Institute Restatement of The
Law of Contracts is to the same effect. Sec. 281 provides
in part as follows:
"In promises for an agreed exchange, a
promissor is discharged from the duty of performing his promise if substantial performance
of the return promise is impossible because of
the non-existence, destruction or impairment of
the requisite subject-matter or means of performance***."
See also 1 Bancroft, Code Pleading, Sec. 67, Page 142.

12
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The performance required of plaintiffs was the sale
and conveyance by them to defendants Clingers of
$16,500.00 in net inventory at cost. Plaintiffs were not
the original owners of this inventory. They were acquiring it from defendants Griffiths pursuant to an Earnest
Money Receipt and Offer To Purchase between them
and defendants Griffiths. (Exhibit 2) .
After the contemplated physical inventory was
taken, extended and certified to by the CPA employed
for that purpose, it came only to $15,957.46 to which
was added $224.50 in other items making a total of
$16,181.96 .. (Exhibit 14, R. 157, 208). This total, however, was before any obligations chargeable against that
inventory were taken into consideration. Those obligations amounted to approximately $7,000.00 due Salt
Lake Hardware and approximately $3,000.00 due other
creditors of defendants Griffiths, who were the original
owners of the inventory which, when subtracted from
the inventory of $16,181.96 left a net inventory at cost
of only $6,181.96. Consequently plaintiffs were short
some $10,000.00 in net inventory at cost which the oral
contract obligated them to sell and convey to defendants
Clingers. Even defendants Griffiths from whom plaintiffs were acquiring the inventory admitted that their
equity in the Picabo Store, which was the inventory in
question, was only about $6,500.00. (R. 166).

1

Plaintiffs were never able to and never did convey
even this short inventory to defendants Clingers by
Bill of Sale. (R. 228, 240-241). Creditors of defendants
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Griffiths from whom plaintiffs were acquiring the inventory moved in and foreclosed on the inventory so that
there was no inventory at all for defendants Clingers.
Since the transaction involved a sale and exchange
of inventory in bulk rather than in the usual course of
trade, defendant Howard R. Clinger instructed Bell
& Bell, the attorneys employed to close the transaction,
that it would be necessary to have prepared the applicable bulk sales affidavit. (R. 283). This was most
important for the reason that under the provisions of the
Idaho Bulk Sales Law, like the Utah Bulk Sales Law,
unless compliance was had, the purchaser would not
get title as against the creditors of the seller. That is
exactly what happened in this case. Plaintiffs first purchased the inventory in question from defendants
Griffiths. (Exhibit 2) . They then orally agreed to sell
and convey this inventory which was to· be $16,500.00
in net inventory at cost to defendants Clingers. However, the Bulk Sales Law had not been complied with.
Creditors of defendants Griffiths, the original owners
of the inventory, then moved in and foreclosed on the
inventory leaving no inventory at all for plaintiffs to
convey by good title to defendants Clingers.
The Idaho Bulk Sales Law was applicable and
extremley vital as a piece of evidence to be considered
by the court and jury in this case since the inventory
in question was located in Picabo, Idaho. Furthermore,
defendant Howard R. Clinger had instructed the closing agents that it must be complied with. Nevertheless,
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when counsel tried to introduce the Idaho Bulk Sales
Law into evidence, the District Court refused to allow
it. (R. 236-238). However, a proffer of proof was made.
(R. 276-7).
Under the provisions of the Idaho Bulk Sales Law,
Sections 64-701 through 64-705 of the Idaho Code as
amended, and, the decisions of the Supreme Court of
Idaho interpreting the same, there is no question but
that under the undisputed and applicable facts of this
case, plaintiffs never acquired title to the inventory in
question. The situation was that creditors of defendants
Griffiths from whom plaintiffs were acquiring title to
said inventory, moved in and foreclosed on it, consequently, their was nothing left for them to convey to
defendants Clingers.
See in this connection the following decisions by
the Supreme Court of Idaho: Mussellman v. Grossman,
46 Idaho 780, 271 Pac. 462; Boise Assn. of Credit Men
v. Glenns Ferry Meat Co., 48 Idaho 600, 283 Pac. 1038;
Albana v. Motor Center of Pocatello, 7 5 Idaho 348, 271
P2d 444; and, Hilliard v. Sisil, 192 Fed. 800.

•·
~

"
~

~:

(·

,/

Counsel for plaintiffs tried to assert by his own
ipsi dixit that defendants Clingers unqualifiedly agreed
to take care of the $7,000.00 obligation chargeable
against the inventory due Salt Lake Hardware, and,
also, that defendants Clingers knew about and agreed
that defendants Griffiths were to take care of the
$3,000.00 in other obligations due other creditors of
defendants Griffiths.

15
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With reference to the $7,000.00 due Salt Lake
Hardware, the testimony of defendant Howard R.
Clinger is as follows: ( R. 278-280) .
Q. And there , was testimony-! think you so
testified that there was an understanding with
reference to your doing something to take
care of the obligation to Salt Lake Hardware?

A. That's right.
Q. Can you tell us what that understanding was?

A. That understanding was based on an inventory of $23,000.00.

*

*

*

*

Q. Was there a conversation with referenet~ to
your purportedly taking care of the Salt Lake
Hardware obligation?

A. Yes.
Q. Can you tell us when that took place, Mr.
Clinger?
A. That took place at the Picabo store.

*

*

*

*

Q. Well, who was present at this conversation,
Mr. Clinger?

A. Mr. and Mrs. Griffiths and myself.
Q. And what was said at that conversation now?

A. I said that I would be able to pay off the Salt
Lake Hardware account out of the $23,000.00
gross inventory.
Q. Did you do anything about that particular
understanding?

16
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A. Yes. Yes, I had talked to Mr. Pete Chanak
at the Peoples Finance about the possibility
of borrowing $7,000.00 on the inventory of
somewhere in the neighborhood of $23,000.00
or $24,000.00.
Q. Did you make an arrangement with them?
A. Yes. I discussed the possibility of borrowing
that and he said, "Yes ,if the deal is completed and you need the money, we will take
care of it."
Q. Based on an inventory of $23,000.00, you
say?
A. Yes. Which would represent, as I referred to
him, less than 33 1-3<y'o of the wholesale price.
The aforesaid testimony is consistent with and
harmonizes perfectly with the other testimony and all
the documentary evidence admitted as exhibits. Plaintiffs were to sell and convey to defendants $16,500.00 in
net inventory at cost. If the actual inventory at cost
had been $23,500.00 as it was supposed to have been,
by subtracting the $7,000.00 obligation owed Salt Lake
Hardware, which is the only obligation defendants
Clingers knew about, the net inventory at cost would
have been $16,500.00. However, as indicated previously,
the actual inventory at cost was only $15,957.46 plus
other agreed upon items amounting to $224.50 or a
total of $16,181.96, and, when you subtract the $7,000.00 owed Salt Lake Hardware and the $3,000.00
owed the other creditors, the actual net inventory at
cost amounted only to $6,181.96.

17
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

As to the $3,000.00 owed the other creditors, both
defendant Rolfe Griffith and Mae Griffith, his wife,
admitted that they did not pay them (R. 182, 232),
even assuming, arguendo, that there was such an acquiescence and agreement for them to do so. Defendants
Clingers expressly denied this. Whether or not there was
such an agreement between defendants Griffiths and
defendants Clingers so as to enable plaintiffs to assert
and take advantage of the same was not an issue triable
or tried in the subject law suit.
In summary, the evidence does not support the
judgment made and entered against defendants Clingers on the verdict of the jury and the District Court
should have granted defendants Clingers' motion to
dismiss as to them.

POINT IV
THE COURT'S RULINGS DURING THE
COURSE OF THE TRIAL WERE ERRO·
NEOUS AND PREJUDICIAL TO THE SUBSTANTIAL RIGHTS OF DEFENDANTS
CLINGERS.
With due reference to the District Court it is re·
spectfully submitted that many rulings made during
the trial, in addition to the claimed erroneous ruling
of the Court in refusing to allow evidence concerning
the Idaho Bulk Sales Law, were erroneous and highly
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prejudiical to the substantial rights of defendants
Clingers.
The action was one for breach of contract. Defendants Clinger were always ready, willing and able
to perform. They refused to turn over to plaintiffs the
deed to the house, however, solely for the reason that
plaintiffs never did and never could turn over to them
$16,500.00 in net inventory at cost which they were
obligated to do. Whether or not plaintiffs ever did or
could perform was relevant, material and extremely
important, therefore, in determining whether or not
defendants Clingers' refusal was justified. N evertheless, when plaintiff was being questioned about this very
thing, objection was made, and, the Court sustained the
objection and refused to allow the testimony. (R. 142).
The Court, also, refused to allow similar questioning of Rolfe Griffith from whom plaintiffs acquired the
inventory and concerning his statement that defendant
Clinger had purportedly agreed to pay $7,000.00 owing
Salt Lake Hardware thereon. (R. 172). This in spite
of the fact that the Court, over objection, allowed
counsel for plaintiff to elicit information from Rolfe
Griffith about his purported understanding about compensating defendant Clinger for whatever sums he paid
on the aforesaid $7,000.00 owing Salt Lake Hardware.
(R. 216, 217).

The Court, also, refused to allow questioning of
Rolfe Griffiths concerning payment of the other
$3,000.00 in obligations chargeable against the inven-
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tory. (R. 193). Under all the circumstances of this case,
such testimony became most important and should have
been allowed.
Finally, after defendants Griffiths' creditors had
repossessed the inventory and foreclosed upon it, plaintiffs repossessed the Villa Apartments, which they had
turned over to Griffiths for the inventory, but, the Court
refused to allow questions concerning this. (R. 237,
238) . Such testimony would c~tainly have a bearing
and make an impression on the jury as to what, if any,
damages plaintiffs may have sustained.

POINT V
THE COURT'S INSTRUCTIONS AS TO
DAMAGES WERE IN ERROR AND PREJUDICIAL TO THE SUBSTANTIAL RIGHTS
OF DEFENDANTS CLINGERS.
The instruction on damages which the Court gave,
duly excepted to by defendants Clingers, was Instruc·
tion No. 5, reading as follows:
"You are instructed that in the event you find
the issues in favor of the plaintiffs and against
the defendants that the plaintiffs' measure of
damages would be the sum of $16,500.00 less
the amount that the inventory falls below the
figure of $16,500.00."
The jury apparently followed the Court's instruction precisely because they brought in a verdict of
20
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$16,181.96. That figure is the sum of $15,957.46 certi-

fied to by the CPA as the total rather than the net
inventory at cost plus other agreed upon items amounting to $224.50. It does not and did not take into consideration the $7,000.00 obligation chargeable against
the inventory owed Salt Lake Hardware nor the
$3,000.00 in other obligations owed other creditors and
chargeable against the inventory.
It is most difficult to figure out any justification
for such an instruction in light of the undisputed facts.
It is undisputed first that the creditors of Griffiths
moved in and foreclosed on the inventory and second
that plaintiffs themselves re-took possession of the Villa
Apartments in Afton, Wyoming, and, operated the
same from approximately August of 1961 through May
of 1962. Also, it is undisputed and emphatically asserted
by plaintiffs themselves that they never paid the
$2,940.00 commission obligation which they admittedly
owed defendant Clinger, nor, was it taken into consideration in the instruction, and, that they did not pay
the $4,500.00 note which they had given defendants
Bunkers as part payment on the Villa Apartments and
which the Bunkers had endorsed and given to Clingers.
In other words, plaintiffs gave defendants Clingers
nothing but cashed in and got the total value in considerations which they were to have received in return for
that which they were to have given. The ate their cake
and had it too !
In light of the undisputed facts, the instruction
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on damages which the Court gave is contrary to the
rules on damages recognized by all the authorities.
In Southerland on Damages, Fourth Edition, Sec.
12, Page 47, we find the following:

" * * * The universal and cardinal principle
is that the person injured shall receive a compensation commensurate with his loss or injury,
and no more_; and it is a right of the person who
is bound to pay the compensation not to be compelled to pay more.. except costs * * * ." (Emphasis supplied.)
Williston on Contracts, Revised Edition, Chapter
XVI, Sec. 1349, Page 3787, has this to say:

" * * * where a hilateral contract is wholly or
partly unperformed by the plaintiff, * * * if
there has been a total breach of contract, the
value of the performance promised by the plain·
tiff and still1~;nperformed by him must be deduct·
ed from the value of the performance still due
from the defendant** ." (Emphasis supplied.)
In Am. J ur., Damages, Sec. 13, Page 402, the
rule is expressed as follows:

" * * * The fundamental principle of the law
of damages being compensation for the injury
sustained, the plaintiff * * cannot_, except in cases
in which punitive damages may be recovered,
hold a defendant liable in damages for more than
the actual loss which he has inflicted by his wrong.
In other words, one injured by the breach of a
contract or the commission of a tort is entitled
to a just and adequate compensation for such
injury, and no more."
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In C.J.S., Damages, Sec. 9, Page 467, the rule is
expressed as follows :

" * * * In an action founded on a contract, if
plaintiff established a breach the.'reof, he may
recover at least nominal damages, and is not
entitled to recover more than nominal damages,
unless he adduces evidence that an actual substantial loss or injury has been sustained, * * *
but he is not entitled to even nominal damages
if the breach is excusable or justifiable * * * ."
(Emphasis supplied.)
It should be noted too that part of the consideration
which defendants Clingers were to give plaintiffs was
an equity in a home at an agreed-upon consideration
of $7,500.00. Even if defendants were obligated to plain·~· tiffs for damages the sum of $7,500.00 is not the measure
:of damages thereon for that home. As set forth in 25
: C.J.S., Damages, Sec. 74, Page 563:
"Where the contract is not to pay a sum stated
in property, the measure of damages is the value
of the property at the time of the breach, and this
is true although the parties to the contract for
the purpose of determining the quantity to be
delievered have placed a price upon it."
:Southerland on Damages, Fourth Edition, Sec. 105,
\aPage 367, expresses the rule as follows:

1
1

~

~
tu:

" * * * The value of property constitutes the
measure of an element of damages in a great
variety of cases both of tort and of contract, and
* * * in actions in which such damages are recoverable~ the value is ascertained and adopted
as the measure of compensation for being de23
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prived of the property the same in actions of
tort as in those upon contract. In both cases the
value is the legal and fixed measure of damages
and there is no discretion with the jury.}} (Emphasis supplied.)
If plaintiffs were entitled to damages for not getting the equity in the home which defendants Clingers
were to convey to them in connection with the agreed
upon exchange between them, their damages would be
the actual value of that home and not the price put upon
it. See also Dunshee v. Geoghegan, 7 Utah 113, 25 P.
731.

CONCLUSION
In conclusion, it is submitted that based on the
record brought here for the consideration of this Honorable Court, and, in light of the undisputed facts and
the law applicable thereto, the judgment should be
reversed and the cause dismissed with prejudice, or, in
any event, reversed and remanded to the District Court
for a new trial.
Respectfully submitted,
Quentin L. R. Alston
.Attorney for .Appellants
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